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August 14, 1992

Ms. Donna R. Searcy
Secretary
Federal Communications Commission
Washington, D.C. 20554

Re: MM Docket No. 92-64
Channel 295A
Ocean City, Maryland

Dear Ms. Searcy:

Enclosed for filing on behalf of Wind N' Sea FM Limited
Partnership and J.H. Communications is an original and six (6)
copies of a "Joint Petition for Approval of Settlement Agreement"
in regard to the above-referenced proceeding.

Please contact the undersigned in our Washington, D.C.
office.

Respectfully submitted,

MAUPIN TAYLOR ELLIS & ADAMS, P.C.

~~r---.. (.BY~ \ '-:{g~
StePhEi • Ye verton 4\ ~. ~ '\-.....

Attorneys for J.H. Communications
ayw!sty/1450810a



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In Re Applications of:

WIND N'SEA FM LIMITED
PARTNERSHIP

J. H. COMMUNICATIONS

For Construction Permit
for a new FM station on
Channel 295A,
Ocean City, Maryland

)
)
)
)
)
)
)
)
)
)
)

RECEIVED
AUG 141992

FEDERAl COMMUNICATIONS COMMISSIOO
OFFICE OF THE SECRETARY

f'"

MM Docket No.~

File No. BPH-901224ME

File No. BPH-901226MB

TO: Administrative Law Judge
Edward Luton

JOINT PETITION FOR APPROVAL OF SETTLEMENT AGREEMENT

Wind N'Sea FM Limited Partnership ("Wind") and J. H.

Communications ("J.H.") (collectively "the parties"), by their

attorneys, and pursuant to Section 311(c) of the Communications

Act of 1934, as amended, 47 U.S.C. Section 311(c), and Section

73.3525 of the Commission's Rules, respectfully request approval

of the Settlement Agreement attached hereto as Appendix A. In
.

support of this request, the parties respectfully submit as

follows.

This proceeding involves the above-captioned

applications for construction permit for a FM radio broadcast

station.on Channel 295A at Ocean City, Maryland. These

applications are mutually exclusive.

The attached Settlement Agreement, which is subject to

prior Commission approval, envisions the grant of J.H.'s

application and the dismissal of Wind's application in return for

monetary consideration as noted in the Settlement Agreement. The



Settlement Agreement and the dismissal of Wind's application is

conditioned upon the dismissal of the application of Bruce David

Blanchard Limited Partnership (BPH-901226MA) becoming final and

non-appealable.

The Settlement Agreement requests that the Commission

allow J.H. to withdraw from and not be bound by the divestiture

pledge which it made in this proceeding for Station WBSK-FM.

Windsor. Virginia. However. the Settlement Agreement is not

conditioned upon Commission approval of withdrawal of the

divestiture pledge.

The Settlement Agreement is being filed within five (5)

days after the date it was entered into by the parties. Approval

of the Settlement Agreement will serve the public interest by

obviating the need for a costly and time-consuming comparative

proceeding and by facilitating the early inauguration of another

local FM broadcast service to Ocean City. Maryland.

Declarations of the principals of each of the parties.

attesting that no consideration has been paid or promised in

exchange for the Settlement Agreement. apart from that which

appears in the attached agreements. and that the respective

applications were not filed for purposes of reaching or carrying

out the Settlement Agreement. are.attached as Appendix B.

WHEREFORE. in view of the foregoing. the parties

believe that the attached Settlement Agreement is fully

consistent with Section 73.3525 of the Rules and Section 311 of

the Communications Act of 1934. as amended. Accordingly.
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approval of the Settlement Agreement, dismissal of Wind's

application with prejudice, and grant of J.H.'s application is

requested.

Respectfully submitted,

P.C.

BY : ----::I"O"'.....o£-Il-\I'-V-...-:...--~r---~~:.-L.....e­
Stephe
Attorneys for J.H. Communications
1130 Connecticut Avenue, N.W.
Suite 750
Washington, D.C. 20036-3904
Telephone: (202) 429-8910

BESOZZI 0< GAVIN

By: _

Thomas L. Siebert

By: _
Jeffrey Craven
Attorneys for Wind N'Sea FM

Limited Partnership
1901 L street, N.W., Suite 200
Washington, D.C. 20036
Telephone: (202) 293-7405

August 14, 1992

ayw/sty/1450810a

3



08/12/92 15:02 '!t919 981 4300 MTE&A RALEI GH IaI 004

approval of the Settlement Aqreement. dismissal of Wind's

application with pr.j~diee. and grant of J.g_'s application 18

requested.

Respect~ully submdtted.

MAUPIN TAYLOR ELLIS & ADAMS, F.e.

BY: _

Stephen T. Yelverton
Attorneys for J.B. Communications
1130 Connecticut Avenue, N.W.
suite 7S0
Washinqton, D.C. 20036-3904
Telephon.e: {202) 429-8910

BESOZZI'& GAVIN

BY: 11~ L.8V1/~l;
Tho~man.Siebert

BY:-­
Je£ . r.
Attorneys for Wind N'Sea FM

Lindted Pa$ership
1901 L Street, N.W., Suite 200
Washington. D.C. 20036
Telephone: (202) 293-7405

August ~4, 1992

ayw/sty/l.S0810a
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SETTLEMENT AGREEMENT

AGREEMENT made and entered into this \ ~ day of

August, 1992, by and between J.H. COMMUNICATIONS (hereinafter

referred to as "J.H."), and WIND N' SEA FM LIMITED PARTNERSHIP

(hereinafter referred to as "Wind").

WHEREAS, J.H. and Wind have mutually exclusive

applications ("Applications") pending before the Federal

Communications Commission ("Commission") requesting authority to

construct and operate a radio broadcast station on FM Channel

295A in Ocean City, Maryland (the "facility"); and

WHEREAS, the applications of J.H. and Wind have been

designated for a comparative hearing through which only one may

be granted; and

WHEREAS, J.H. and Wind wish to avoid further costly

proceedings and the time and financial burden that such

proceedings place upon them and the Commission; and

WHEREAS, Wind is willing, subject to fulfillment of the

terms of this Agreement, to dismiss with prejudice its

application so as to facilitate the grant of a construction

permit for FM Channel 295A to J.H., and J.H. has agreed to

compensate Wind for such dismissal; and

WHEREAS, settlement of this proceeding will obviate the

expense, delay, and commitment of Commission resources, and those

of J.H. and Wind, otherwise necessary to resolve t~e pending

applications through the comparative hearing process, and will

bring an additional local FM radio broadcast service to the

residents of Ocean City, Maryland; and



WHEREAS, the obligations of the parties hereunder are

subject to the conditions set forth herein, and to the prior

approval of the Commission.

NOW, THEREFORE, in consideration of the mutual promises

and covenants herein contained, the parties agree as follows:

1. Wind agrees to petition the Commission for

dismissal of its application with prejudice, conditioned upon

Commission approval of the terms and conditions contained in this

Agreement.

2. J.H. agrees to pay to Wind the sum of Thirty Seven

Thousand Five Hundred Dollars ($37,500.00) (the "Settlement

Amount") five (5) business days after the date upon which the

Commission's Order approving the Settlement Agreement, dismissing

Wind's Application, and granting J.H. a construction permit for

FM Channel 295A, Ocean City, Maryland, becomes final as defined

in Paragraph 4 hereof and within five (5) business days after the

date which the dismissal of the application of Bruce David

Blanchard, Limited Partnership (BPH-901226MA) becomes final as

defined in Paragraph 4 and becomes non-appealable.

3. The Thirty Seven Thousand Five Hundred Dollars

($37,500.00) settlement amount shall be personally guaranteed by

the principals of J.H. In the event that on the date that the

application of Wind is dismissed, and J.H. and/or its principals

do not have available or readily obtainable Thirty Seven Thousand

Five Hundred Dollars ($37,500.00) in cash, Wind may request,

within the time period before its dismissal becomes final under

Commission Rules, reinstatement of its application for
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construction permit. J.H would then request that its application

be dismissed with prejudice and request that the application of

Wind be granted. This grant would be without any monetary

consideration from Wind to J.H. for dismissal of its application

and without any monetary consideration from J.H. to Wind and with

release from J.H. and its principals from any personal guarantee

to pay any monetary consideration to Wind.

4. J.H. shall disburse the Settlement Amount as

follows. It shall pay to Wind, within five (5) business days

after the date upon which the Commission order granting the Joint

Request and grant of J.H.'s construction permit application is a

final order, the Thirty Seven Thousand Five Hundred Dollar

($37,500.00) Settlement Amount by hand-delivery to Wind's counsel

of a cashier's or certified check payable to Wind. An order will

be deemed final when (1) the order contains no terms,

restrictions, or qualifications which materially limit or

conflict with any of the rights of the parties set forth or

contemplated herein or in this Agreement or which would prevent

J.H. from operating the facility in SUbstantially the manner as

is contemplated in its Application, as now amended, and (2) under

the express provisions of the Communications Act of 1934, as

amended, and the applicable Rules of the Commission and the

Courts, the time for filing a request for administrative or

judicial review of the action, or for the Commission to review

such action on its own motion, shall have expired without such

filing having been made or Commission action having been taken

or, in the event of such filing or action, shall have been

3



disposed of favorably, to J.B., and the time for seeking further

review of the action shall have expired without any request for

such further review having been filed. The grant of J.B.'s

application shall also be deemed final when the dismissal of the

application of Bruce David Blanchard, Limited Partnership

(BPH-901226MA) is final and non-appealable. It is agreed that a

Commission order becomes final on the 42nd day after release of

the text of the order, if no timely petition for reconsideration

or judicial appeal is filed and the Commission has not reviewed

the order on its own motion by that date pursuant to Section

1.117 of the Rules.

5. J.H. requests that it be allowed to withdraw its

proposed divestiture of Station WBSK-FM, Windsor, Virginia.

However, this Settlement Agreement is not conditioned upon

Commission approval of withdrawal of the divestiture pledge.

6. Within five (5) business days after the execution

of this Agreement, J.H. and Wind shall file it with the

Commission together with a "Joint Request for Approval of

Settlement Agreement" ("Joint Request"). The "Joint Request"

shall.be filed pursuant to, and shall comply with Section 73.3525

of the Commission's Rules, and shall have attached thereto

properly executed declarations.

7. Recognizing that this Agreement is expressly

subject to the prior consent of the Commission and the need for

Commission approval prior to closing, J.H. and Wind shall

cooperate and use their respective best efforts in the

preparation and filing of all Commission applications and related

4



documents as shall be necessary or appropriate to consummate the

transactions contemplated by this Agreement, including, but not

limited to, appeals, applications and petitions, as appropriate,

of any adverse rulings by the Commission or delegated authorities

of the Commission. The parties hereto shall cause all such

filings to be made as soon as reasonably practicable following

the execution of this Agreement and each of them shall prosecute

such filings with all reasonable diligence and otherwise

cooperate with each other and use their best efforts to obtain

the requisite Commission consent and approval promptly so that a

Final Order may be obtained at the earliest possible date. It is

understood and agreed that J.H. will bear the primary

responsibility for coordinating, researching, preparing, and

filing any materials submitted pursuant to this Agreement. In

the event of a disagreement between J.H. and Wind as to strategy,

the views of J.H. shall prevail.

8. This Agreement is the only agreement between the

parties hereto and contains all of the terms and conditions

agreed upon with respect to the subject matter hereof. All other

Agree~ents, written or oral, between the parties are incorporated

herein. This Agreement shall be binding upon the parties hereto,

their heirs, legatees, successors, assigns and executors.

9. Each signatory to this Agreement warrants and

represents that he has full legal authority to enter into,

execute and carry out this Agreement.

10. Any notice required hereunder shall be in writing

and shall be deemed given when delivered personally, or filed by

5
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,'certified mail, postage prepaid, with return receipt requested to

the following or their respective designees:

To J.H. Communications:

Stephen T. Yelverton, Esq.
Maupin Taylor Ellis & Adams, P.C.
1130 Connecticut Avenue, N.W., Suite 750
Washington, D.C. 20036
Telephone: (202) 429-8910

To Wind N' Sea FM Limited Partnership:

Thomas L. Siebert, Esq.
Besozzi & Gavin
1901 L. Street, N.W., Suite 200
Washington, D.C. 20036
(202) 293-7405

11. The parties agree that this Agreement can be

executed in counterparts, all of which together, so executed,

shall constitute one and the same instrument.

12. J.H. and Wind each acknowledge that they have made

no representations or warranties except as specifically set forth

herein.

13. This Agreement shall be construed under and

governed by the laws of the District of Columbia.

IN WITNESS WHEREOF, the parties hereto have executed

this Agreement on the date

WIND N' SEA FM LIMITED PARTNERSHIP

BY:
=T-;-i7"t~le-:-------------

bbp/sty2/1450807A
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06/13/92 15:05 'C'919 981 4300 MTE&A-RALEIGH

PAGE.003
III 907

I
CYl'l!f1&a Mill, '6!tl~i prepaid. with return receipt ~eque8ted to

the tollowinq or their respective des1qneel:

To J.n. CommunicatiollB

Stepher. T. Yelverton, Esq.
Maup1n ~aylor Ellis & Adams. P.C.
1130 Connecticut Avenue. N.W .• Suite 750
Washington. D.C. 20036
Telephone I (202) 429-8910

To Wind N' Sea ~~ Limited Partnership

Thoma8 L. Siebert. Siq.
Se;,ozzi &: ORvin
1901 L. street, N.W .• Suite 200
Washington. D.C. 20036
(202) Z93-740S

11. The parties aqree that this Aqreement can be

eJteClJted in counterparts. all of which together, 80 executed,
I
I

Bhal~ const1tute one and the same instrument.

12. J.H. and Wind each acknowled99 that they have made

no r~pre!entatlons or warranti.s except ae specifically set forth

her.lin.
I

13. This Aqreernent shall be .::onstrued under and
I

goveirnea. by the laws of the District of COlu!nbia.

IN WITNESS WHEREOF. the parties hereto have executed,
I

thi8 Aqreement on the date first written above.
i

J.H. COMMUNICATIONS

BY:
Title:

'Cl'··:·~ -

"'-' "..-c.

,'j4

.> ~

" " .
\

,

bbP18tY2/14S0e07A

!
;,

AUG 13 '82 24:56

WIND N' SEA FM LIMITED PARTNERSHIP

-""~L ~.)b~~~AllN.~

6
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DICLARA'tION

I, Joseph A. Booth. under penalty of perjury. hereby

declare as follows:

1. I am a general partner of JR Communications and it

is an applicant for a construction permit for a new EM broadcast

station on Channel 295A in Ocean Ci~Yt Maryland.

2. ~e application of JH was filed on December 26.

1990. It was filed in qood fa!th and. for the purpose of

obtaininq an authorization to construct the requested facilities.

It was not filed with· the purpose ofenterinq into or carryinq

out a settlement aqreement.

3. JE has entered into an agreement with Wind N# Sea

m Limited Partnership pursuant to which Wind will dismiss its

application. Neither JR nor its principals have paid or received

any consideration for the dismissal of Wind's application other

than as set forth in the settlement. a.qreement beinq tendered

hereWith. Approval of the settlement would be 1n the public

interest inasmuCh as it would permit the proper the prompt

institution of service to the public and would conserve the

commission's resources by obviating the need for a lengthy

comparative hearing.

Date: \\ Lb q1.--
E A. BOOm

General Partner
JH Comnlun1cations

dml/sty2/1450S07B



~_ COMMONWEALTH OF VIRGINIA

CITY OF VIRGINIA BEACH

I. ~. undersigned. a Not~ __ lie in and for the said

state and ..o~~ t do hereby certify 'at_ Y-JL
personally appeared before me this d~y acknowledged the due

1d..
~__...-SS my hand and notarial seal this the II clay o~

- ,

execution o~ the foreqoinq instrument.

.Lc!:=?d.~~~~__t 1992.

(NOTARIAL SEAL OR STAMP)

dml/sty2/1450807B
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FROM BESOZZI AND GAVIN
tt919 981 4300 MTE&A-RALEICH

PAGE. 12102

!ile0a

QlCLABATtolf

I. MARCAaBT ISLEY. ~nd.r penalty of perjury. hereby

declare al tollowsl

The Wind application was filed on December 24.2.

1. Wind~· Sea EM Pa.rtnership 18 an appl1cant tor a

Conitr~ction Permie for the new FM station on Channel 29SA in

Oce.n City. Maryland. 1.m the General Partner of Wind.

I

199d. It was filed in qood faith and for the purpose of

obtJininq an authorization to construct the requested facilities.
I

It ~a8 not fil~ with the purpo.e of entering into or carry1n9

out ~ seLllYIlu:mL IilfJl.'uamgnl:.

! 3. Wind has entered luto an aor.amant wi th JH
I,

Communications pursuant to which Wind will dismiss it.
I

applications with prejudice. Neither Wind. nor its principals
I

have paid or received any consideration for the dismissal of the

Wind application other than .s set forth in the Settlement

Aqreement be1nq tendered he~ew1tn. Approval of the settlement

woul~ be in the publie intereEt inasmuch as it would permit the

pro~t institution of service to the public and would con.erve

the ~omm1ssiQn's resources by obv1at1ng the need for a lenqthy

~omparativ. hearin9.

WIND N' SEA LIMITED PARTNERSHIP

drnl/+ty2/14S0B07C

AUG 13 'S2 14:57 519 sal 4300 PAGE.eee
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FROM BESOZZI AND GAVIN

-1'mA4 DC

PAGE.002

Iil 003
i10Q5

4ec::IIare as ~olloWlU '

1. 1f1Dd~" sea .. L:lai~I'~ i. 8A applicant

£02:' a Oonsf:%Uc't;Lon lJ.t:..tt ~O%' a ~~ IX Siltation 011 C'J)'nnal 29SA 1n

_ C1t.Y. Sarrlad.: I ..~~l PutDer of WiM.
~ . ;

2. 'naI 1fl.Dd applica~on. ~ :filed on Dec:embel:' 24.
, ,

1990100 I1; vas f'ilecl 1rl qood faith ~ for 1::he pw:poee of'

obta,nfm; 811 &l1t;boriJria:t!on to ~ct the requ.estK &cUi.t:i....

t1; ....... ~t file4 w1t:A t:he pvzpotte o~;~ 1n1:o or ~ng .. ,

O\l't: ~ ••ttI.ement~.

3. W1J:!d. hU eute2:e4 1nt=O :an aql:eetaeD't witb. JB:

COllm'1Jlnfcat:.f..Qtla.~ 'to ¥hiClh !.t 1W111 d.1sm1•• 1ta
, .

app~ca't1on. lfe1t:har'1f1M no:r fob PriDe1.pa.le hl.ve 1'a14 or. : , .

DtCcved any c:omd~t:10n, directly :o~ ::UJdiracUy. 'for tbe

cU.:1Ha1 or t:ha ttppUc::aUon of Bra~ Dilv14 B1Ulcha~ Lim1t:e4

~<~-'01229IA).

"

WIlllfD-!iR~ SD. LWtBD iu:rN1!iilSmi'

.-'-..
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iii 002
Iiloos

~OI:~~ ,
..' . .
, " CO'Ol"l!'" 01" 9tOB.l:aama.;

I. 'the ~gne4. &)b'f:aZ:y Public in~ for the
1 '

'Sta~ IlDd emm.tr, clo~'~~t'-£.L/4~~~~~ta

pl:lIJO!I&L1.r ~ed ~ore .. w.,~~ ac:

"~tiOD. of ~. ~O+~~1:..

/l tUiiUSS 2Q'~ and~.l H.l th1.

~<fL ,::1992.

"
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CERTIFICATE OF SERVICE

I. Sue W. Swinson, secretary in the law offices of

Maupin Taylor Ellis & Adams. P.C .• do hereby certify that on this

14th day of August, 1992, have caused to be hand-delivered or

mailed. u.S. Mail. first-class. postage prepaid. a copy of the

foregoing "Joint Petition for Approval of Settlement Agreement"

to the following:

The Honorable Edward Luton*
Administrative Law Judge
Room 225
2000 L Street, N.W.
Washington, D.C. 20554

Robert Zauner, Esq.*
Hearing Branch
Mass Media Bureau
Room 7212
Federal Communications Commission
Washington. D.C. 20554

Alan Campbell. Esq.
Dow. Lohnes & Albertson
1255 23rd Street. N.W.
Suite 500
Washington, D.C. 20037
Counsel for Family Stations. Inc.

SUL{).~t~
Sue w. Swinson l4iC1 ~

*Hand Delivery

ayw!sty/1450810a
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